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Won. All811 Shivers 
Governor of Teus 
Austin, Tax86 

De8r Sir: 

Letter Opinion No. MS-35 

Re: Constitutionality of Senrrte 
Bill 74. 

YOU have reque8ted 8n opinion on the constitutionality of 
Selute Bill 74 which provides 8s follows: 

“A Bill to be entltled 8n Act 8mendinp Article 128 
of the Revised Civil St8tutes of. Tcx88. 1925, as 8mendcd. 
so a8 to permit the Commissioner of Agriculture to eater 
into reciproc818greements with rrsponeible officers of other 
States; providing 8 s8ving clause; and decl8ring 8n emergency. 

‘Be it elucted by the Legisl8ture of the St8te of Tex8s: 

‘Section 1. Th8t Article 128 of the Revised Civil Stat- 
utes of Teus, 1925, 8s amended, be, 8nd the mme is hereby 
8mended by 8dding ta this Article the following: 

” ‘Notwithrtending the 8bove provisions. the Commission- 
er of Agriculture m8y enter into reciproc818greements with 
the re8ponsible officers of other State8 under which nursery 
8tock Wd by nurserymen or de8ler8 of Buch other States m8.y 
be sold or delivered in this St8k without the p8yment of 8ny fee 
provided tb8t like privUeges.8rc accorded to Texas nurserymen 
8nd de8lers in such other St8tes and provided that the ‘Texas Com- 
missioner of Agriculture sb8ll find th8t suck other States. before 
is8uing their certific8tes. require inspection8 equ81 to those re- 
quired under the Teus 18w.’ l (Section 2 provides for 8 8ever8- 
billtry cl8use. Section 3 piOvide8 for 8n em8rgency cl8use.) 

Section 36 of Article III of the Constitution of Texas provides 
8B ftiO’W,S: 

‘No I8w shsll be revived or 8mended by reference to its 
title; but in such c8se the 8ct revived, or the section or sections 
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8mended, shall be r8-enacted 8nd published 8t length.” 

In construing thi8 pro+sion of the Constitution the Supreme 
Court of Texas held th8t 8U exist&kg st8tute c8nnot properly be 8mended 
by 8dding 8 provision to it without 8ttempting to re-writi or re-en8ct the 
section sought b bc 8mmded. Henderson v. City of G8lvestoa. 102 Tex. 
163, 114 S.W. 108 (1908); Wertervelt v. Y8bs, 145 Tex. 38, 194 S.W.2d 
395 (1946). It is skkd in the Gslvestoo case: 

‘By referring to the ch8rter it will be seen that sec- 
tion 34. the one 8mended, is not re-ezucted in the 8mend8- 
tory’8ct; the 8mendment being 8ccomplished by the 8ddition 
of 8 distinct provision conferring 8ddition81 powers upon the 
bo8rd of dommi8sioner8. Section 36, 8rt. 3, of the Constitu- 
tion, provides: ‘No l8w sh8ll be revived or 8mended by ref- 
erence to it8 title; but in such c88e .tbe 8ct revived or the sec- 
tion or sections 8mendod sh8lI be re-elucted 8nd uublished 8t 
leng&.’ In its lmguago 8nd structure tba statute &inly vio- 
h&8 tbiS prOviSio% By it8 very .krmS it undert8kss to 8in8nd 
8ection 34 of the charter, 8Bd th8t section 8s 8meaded is not 
re-enacted, 8nd of course c8nnot be published 8t length in the 
new st&zte. ‘Nor in there anything in the nature of the prOvi- 
8ion to t8k8 it out of the oper8tion of the Con8titution. It is not 
only nrmed 8n 8mendment, but if ‘jr such in.its ch8rlcter. It 
8ddo 8 provision to the existing section. 8nd this, 8ccording to 
8ll 8utbority, judici81 or p8rli8ment8ry, of which we know 8ny- 
thing, is 8n 8mendment.. 

The We8taZmelt c88e St8t80: 

.Thts c8se,k not ruled by Henddarson v. City of G8lves- 
ton, 102 Tax. 163, 114 8.W. 10s. Tke 8ct th8t w8s held fnv8lid 
by th8t decision ~8s named 8n 8mendment of 8 section of an 
existing at8tute 8nd did not rewrite or to-enact th8t sectLo+ 
bbt undertook to amend it by 8dding 8 provision to it. Chxptrr 
300 of the Act8 of the Reguhr Session of the 49th LegMature 
is not Of th8t ChBr8~br; kid in our opinion it is, for be re8- 
sons 8t8tad. urd in view of tie eutboritiee cited, a complete 8ct. 
and fm not l 18m.endment forbidden by Section 36 of Article RI 
of the Constitution of T8xm.” 

In view of the foregoing it is our opinion th8t sCn8te Bill 74 
Vid8t4S tie provision8 of gection 36 of Artfcle l.JI of the Constitution of 
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TOX88;8lld iB thOrOfOr IUZOUStitutiOzUl. 

Yours very truly, 

JOHN BEN SHEPPERD 
ktorney Gener81 

BY 
Sam C. R8tliff 

ABsist8nt 
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